INTRODUCTION
The present Federal Government of West Germany, which took office on October 22, 1969, is committed to a program of internal reforms, including the improvement of policy planning. 1 The new emphasis on government efficiency is already evidenced by three distinct innovations in Chancellor Brandt's cabinet: the reduction in the number of ministries from 19 to i5; the elevation of the Chancellor's Office to Ministry status; and the establishment of positions of Parliamentary Secretary in all ministries.
These innovations were greatly facilitated, and perhaps even made possible on such short notice, by the work of the Project Group for Government and Administrative Reform, which was established less than a year earlier by a Cabinet Committee of seven, headed by Chancellor Kiesinger. The Project Group submitted its first report on August 3, 1969-too late for consideration before the elections of September 28, and, indeed, so close to them that it was treated as confidential until the votes were in?' The report was released early in October, 1969. It is likely to be of interest to American readers not only as an indication of current West German thinking on government organization and reform, but also because of the comparative insights it affords.
Students of government reorganization in the United States will recall that the Brownlow Committee appointed by President Roosevelt in 1936 consisted of three eminent Wise Men (Brownlow, Merriam, and Gulick) in academic and civic research organization positions, assisted by a relatively small staff of experts with similar backgrounds. Not so well known, perhaps, is the fact that Louis Brownlow found it "impossible to get any presidential funds for study abroad," and that Lindsay Rogers, whose work on British and French central administrative institutions was considered to be of signal importance for the President's Committee on Administrative Management, could not be appointed to its staff? While this hurdle was to some official reactions thereto, and a discussion of the importance of comparative and country studies for this project. In conclusion, an attempt is made to relate the present stage of West German government reform more closely to the United States, using as a background the present author's memorandum to the Project Group, entitled "The Constitutional Position and the Government Machinery of the President of the United States."
I

TiE FRT REPORT: GOVERNIENT REORGANIZATION
The First Report of the Project Group for Government and Administrative Reform, dated August 3, 1969, consists of two volumes, 273 and 681 pages in length. The former contains the Report itself, and the latter, called "Appendix," reproduces the consultants' studies.
In agreement with the Cabinet Committee, the Project Group limited its investigations to three topics: (i) the delimitation of the spheres of competence of the federal ministries; (2) parliamentary secretaries, ministers of state, and ministers without portfolio; and (3) the improvement of the governmental machinery of the Federal Chancellor and Government. Its recommendations were made against the background of three policy decisions of the Federal Cabinet and the Cabinet Committee. First, there were to be no amendments to the Basic Law (or West German Constitution) until Fall, 1969 . Second, the Project Group was to set out alternative courses of decision. Third, its recommendations were to take account of preexisting reform measures, and not to prejudice future, more comprehensive reform measures 8
A. Reorganizing the Federal Ministries
By way of introduction, it should be pointed out that the reorganization of the federal government in West Germany, including not only the transfer of functions from one agency to another but also the creation, fusion, or abolition of federal ministries, is basically a preserve of the Executive. The latter's competence in this area is limited only by specific legislative acts of an organizational character whichat least in the absence of appropriate delegations of authority-are binding upon the Executive until or unless amended or repealed, and the general necessity of obtaining Parliamentary approval for budget positions This latter, in effect, prevents the creation of permanent positions without approval by Parliament. In a Parliamentary system of government, which is premised on the support of the government of the day by a working legislative majority, these two limitations are hardly of overriding significance.
Furthermore, a newly elected Parliament votes only on the Chancellor, not his
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Cabinet; and the Chancellor-elect is subject only to political, not to legal, restraints in his initial decision as to the composition of the Cabinet and the number as well as the functions of the Ministries to be kept or created.' Thus, with a new Federal Government to be constituted in Fall, 1969 , and with a reasonably broad mandate for reform, the Project Group had considerable leeway in its recommendations on reorganization.
i. The Proposals
The Project Group proceeded from the basic premise that the composition of the Cabinet should be governed by four principles, which were to some extent in conflict: First, there was to be a division of labor by -the allocation of discrete spheres of competence. Second, it was desirable to maximize the participation of politically potent powers in the Cabinet. However, third, the effectiveness of the Cabinet as a decision-making body was not be jeopardized by too large a number of Cabinet positions; and, finally, excessive subdivisions of spheres of competence were to be avoided.
There was widespread agreement among the politicians and senior civil servants consulted that the Kiesinger-Brandt Cabinet, composed of 19 Ministers in addition to the Chancellor, failed to meet the third requirement just listed. Although noting the absence of hard evidence, the Project Group tended to agree with this judgment. However, it rejected the optimum size of collective decision-making organisms, put at seven to nine by modem organization theory, as too small for present purposes. Such a group could not represent the entire political Executive of a complex modern industrial state like the Federal Republic of Germany. (It will be noted that the Federal Cabinet is a constitutional organ of prime importance in West Germany; this will be developed in detail further below.")
Instead of seeking to establish optimum Cabinet size at the outset, the Project Group proceeded directly to the study of the existing organization chart of the federal ministries, with a view to determining where there was room for the consolidation of functions and the abolition of redundant agencies. Among the advantages to be derived from such consolidations, it noted the reduction of jurisdictional disputes, of duplication, and of the necessity for coordination at the Cabinet level; greater flexibility in assigning priorities within large organisms; more possibilities for the delegation of tasks to subordinate units; and savings in personnel through the elimination of central administrative agencies.
On a somewhat higher level, the rational consolidation of functions was to lead to a reduction of imbalance between the various ministries, the allocation of coinpetences by "task affinity," and the realization of the optimal size of ministries, taking into account existing possibilities for reducing the workload of cabinet 10 For a recent summary, see Rein, Die verassungsrechtlichen Kompetenzen des Bundesprsidenten bei der Bildung der Bundesregierung, 1969 JtRIsTENzEIUNG 573.
" 1 See p. 637 infra.
LAw Am) CoN eoRARY PROBLEMS ministers. As regards the factor of imbalance, the Project Group rejected the "budget slice" of the various ministries as a dependable criterion. The number of senior civil servants was a more reliable factor, but the ultimate decision would have to rest on the relative political weight of each individual ministry.
In accordance with its mandate to proceed on the basis of existing structures, the Project Group accepted as given the continued existence of a certain number of ministries. These included the five "classical" or "of" ministries based on the Prussian constitutional tradition: the Foreign Office and the Ministries of Interior, Justice, Finance, and Defense. Among the so-called "neo-classical" ministries, i.e., those "for" ministries that antedate the establishment of the Federal Republic, nobody among those interviewed had raised doubts as to the continued existence of the Ministries for Economics, Agriculture, Labor, and Transport. Furthermore, in view of the present preeminent importance of science and technology for modern industrial society, the Project Group added the Ministry for Scientific Research to the organizational core.
That left nine minstries as potential candidates for dissolution. Only one of these, the Ministry for Postal Services and Telecommunications, was neo-classical; the remaining eight were what has become known as "prefab" ministries, ie., creations of political expediency or necessity since 1949. One of these, the Ministry for All-German Affairs, was declared as off limits: due to the special and delicate nature of intra-German relationships, the tasks of this ministry could not be allocated to the Foreign Office or the Ministry of Interior. This decision was candidly acknowledged to rest on political grounds.
The seven "prefab" ministries marked for possible extinction, along with Postal Services and Telecommunications, were Health, Economic Cooperation, Treasury (Federal Property), Housing, Refugees, Federal Relations, and Family. Since the Project Group refused to accept the premise that the public importance of a specific task area was as such sufficient justification for the establishment of a separate cabinet ministry,' 2 it did not hesitate to tear down the "prefabs." All three of the alternative models proposed provided for their elimination. Postal Services and Telecommunications was spared on the ground that its abolition might prejudice more general reforms. Furthermore, it was suggested that cabinet-level status might be desirable in view of the international operations of the postal and telecommunication services.
The minute details of the three alternative reorganization schemes suggested are hardly of interest here. The third model, envisaging twelve cabinet ministries, would integrate the various "prefab" ministries into the existing classical and neoclassical ministries; the Ministry for Federal Affairs was to be merged into the Chancellor's Office under all three models. The first and the second models, each calling for thirteen cabinet ministries, contemplated the creation of one new min. Since these plans were elaborated in constant contact with those directly affected, the Report already reflects some reaction to the proposals that were to emerge. The Ministries for Economic Cooperation and of Housing submitted detailed statements of their positions. Far from being resigned to its fate, the former asserted that optimal efficiency in the area of foreign assistance required the abolition of Foreign Office tutelage as well as the transfer of capital assistance functions from the Ministry for Economics. In the judgment of the Economic Cooperation Ministry, a cabinet of "about 15" would still be able to function as an effective policymaking unit. 3 The Family Ministry, on the other hand, conceded that initial expectations in the special efficiency and drive of small ministries created for particular tasks had not been justified by experience, and that these special tasks would have been pursued with better results by a larger ministry with major subdivisions. It nevertheless opposed the consolidation of all the "prefabs" into one super-ministry, and proposed the creation of a Ministry for Social Affairs that was to be roughly of the same political importance as the Ministry of Labor, and which would encompass all areas of social policy not covered by the classical and neo-classical ministries. This would include family, youth, sports, health, and social and housing assistance.
The Project Group rejected the proposal of the Economic Cooperation Ministry as unsound, and incorporated the Family Ministry's suggestion into its Model II. It also rejected a proposal by an interest group for the creation of a Ministry for Construction on the same grounds that led to the rejection of all strictly technocratic ministry models. 14 Nevertheless, all three concrete proposals for reorganization were to achieve almost total success. In addition to the major task of reducing the number of ministries through consolidation, the Project Group also discussed several proposals for the transfer of functions between ministries that would continue to exist. It made several recom- 
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LAw AND CONTqOwRAvoY PROBLEMS mendations in this connection, with Models I and II calling for more shifts than Model III. These proposed transfers of divisions and subdivisions do not seem to be of major independent significance. The Project Group expressly rejected a suggestion that monetary policy be concentrated in the Ministry of Finance so as to deprive the Ministry of Economics of its key position in macro-economic planning. It also rejected a proposal to transform the Ministry for Scientific Research into a Ministry for Science and Technology, with responsibility not only for research planning and subsidy, but also for the economic exploitation of advances in technology. However, there was a strong collective dissent on this point from within the Project Group itself. An individual dissent, also relating to this area, called for a radical reorientation of educational and training policy in science and technology, with emphasis on all levels rather than extrapolations from the university prototype, On a different level, the Project Group opposed the establishment of a Coordination Ministry; experience had shown that coordination among equals was beset with too many difficulties.' 7 While noting, and approving of, consultation arrangements between individual ministries, the Project Group also recommended against extensive use of standing cabinet committees. This would, in its judgment, not only unduly tax the time schedules of the ministers and thus lead to stand-in representation by senior civil servants without political authority, but would also limit the information level of ministers who were not members of the committees.
Implementation by the Brandt Government
Some indications of the effect of the recommendations of the Project Group can be gathered from the cabinet list as approved on October 22, and from the new Government's first policy statement before Parliament on October 28, 1969. The Federal Cabinet now consists of 15 ministries, or perhaps more accurately, 14 ministries and 15 ministers. Besides the five classical "of" ministries, it includes six of the seven previous neo-classical ministries. Postal Services and Telecommunications has lost ministry status after all, and is currendy merged with Transport. Among the "prefab" ministries scheduled for liquidation by the Project Group, Home Construction and Economic Cooperation survive. The former was originally scheduled for extinction but was saved by a massive "mayors' revolt."' There is a new Ministry for Health, Family, and Youth, indicating the more or less general acceptancesubject to the exceptions noted-of the Project Group's Model I, which also appears to be the one preferred by it. The Chancellor's Office is now headed by a cabinet minister-the former Minister of Justice who was one of the members of the In his policy statement of October 28, Chancellor Brandt stated that "a government talking reform has to start with itself." He mentioned the reduction in the number of ministries and a first reorganization of competences that had already taken place, and pledged continued efforts to "delineate responsibilities more clearly and to avoid duplications of effort." The structures of the Chancellor's Office and of the Ministries are to be modernized along with their working methods; and Parliament has been promised not only a new table of organization, but also a listing of the composition and the spheres of competence of the Cabinet Committees that had been established by the new government. The Post Office is to receive new legal status with a view to assuring sound management along business lines. As regards education policy, the Chancellor came very close to the ideas expressed by the dissenter in the Project Group; and his emphasis on the interaction between scientific research and economic development appears to parallel the views of the collective dissent. 20 Nevertheless, it seems quite clear that internal economic development through technological innovation will remain a primary responsibility of the Ministry for Economics?'
A press report notes that the Brandt Government's reorganization of the cabinet and reassignment of functions among the surviving ministries "largely corresponds to the plans elaborated by the Project Group for cabinet reform." It thus seems that so far as reorganization is concerned, the First Report of the Project Group has been remarkably successful. Despite the survival of two ministries marked for extinction by it, even the Project Group's estimate of senior personnel savings through the elimination of central administrative agencies, placed at between 8o and ioo (out of a total of 5,248), appears to have been remarkably accurate.2
B. Strengthening the Political Executive
In keeping with the Prussian tradition of government organization, the prototype of a West German federal ministry consists of several divisions (Abteilungen), each of them subdivided into sections (Referate). These are headed by senior civil servants, with a State Secretary at the summit of the hierarchical pyramid. The State Secretary is a so-called "political" civil servant, as are, under the law, but to a much lesser extent in practice, the Ministerial Directors who head the divisions. This means that they can be dismissed for purely political reasons at any time, subject, however, to very considerable civil service "waiting status" or retirement benefits.
634
LAw AND CoNEMPORARY PROBLEMS The Brandt Government has made use of its dismissal powers with respect to Ministerial Directors in only eleven cases (out of a total of iio).
Almost invariably, the Ministerial Directors achieve their positions by merit promotion from within; lateral movement is very limited and entry from the outside at this level, quite exceptional. The State Secretary, who is the administrative head of the ministry and the regular representative of the minister, usually shares the fate of his immediate superior, as, seemingly, did all State Secretaries in CDUheaded ministries in the Fall of 1969. He is frequently brought in from the outside, and will have some likelihood of a similar appointment when his term is ended for political reasons. Since federal laws are normally executed by the states in their own rights, the corresponding positions in state government are not unattractive, as are even some top positions in municipal government. Despite this high-level fungibility dependent upon political alignments, the typical West German State Secretary at the head of a federal ministry has a career civil service background.
This system has produced some of the best statesmen-bureaucrats in history. It has also suffered some of the most ineffectual cabinet ministers. "Don't tell me what to sign; just tell me where to sign," is a German old saw directed at cabinet ministers; and the traditional view of Prussia-Germany at its peak is that of a "Beamtenstaat"--a bureaucratic state.
The disadvantages of such a system are known, or at least suspected, since Max Weber's famous polemic.' However, it was not until the formation of the KiesingerBrandt coalition and West Germany's secular decision for the modern positive welfare state that serious efforts were made to strengthen, in a systematic manner, the political component of the federal Executive.
The Parliamentary State Secretaries Act of April 6, 1967, provides for the appointment, from among the members of Parliament, of parliamentary state secretaries, to serve at the pleasure of their respective cabinet ministers. The functions of these secretaries are not defined in the Act itself. However, its legislative history indicates substantial agreement to the effect that they were to (i) assist cabinet ministers in their political activities, and thus strengthen political leadership within the Executive; (2) in particular, maintain and improve contact with Parliamentary institutions, political parties, and the public; (3) relieve cabinet ministers of duties primarily of a ceremonial nature; and (4) obtain the chance to gather experience for a subsequent cabinet-level political career. 24 In the Kiesinger-Brandt Government, parliamentary state secretaries were appointed for the Chancellor's Office, the Foreign Office, and five other ministries:
2" Note especially ch. l1-IV of his PAWUMLENT uND REGIERTNG iM NEUGEoRDmTEx DEtrscm.AN rev.
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Interior, Finance, Economics, Defense, and Transport. Thus, at the time of the preparation of the Project Group's first report, an appraisal of the functioning of this new political office in the West German federal system had to be based on slightly over two years' experience in substantially less than half the ministries. A basic premise of the Project Group Report is that its recommendations on ministry reorganization described above, as well as its proposals for the improvement of the instruments of government of the federal Executive to be discussed further below, are inseparably linked to the need for increasing the political efficiency of individual cabinet ministers. Thus, its approach to the subject of parliamentary state secretaries is generally characterized by a desire to strengthen a budding political institution, taking into account all relevant experience to date.
The Project Group gathered quantitative data as to the politically significant activities of the parliamentary secretaries of state, and gathered additional information through detailed questionnaires. Its most significant finding was that the parliamentary state secretaries had virtually replaced the civil servant-state secretaries as their ministers' representatives in Parliament, especially in question period activities. In addition, the Parliamentary State Secretaries of the Finance and Interior Ministries had made statements of Government policy in Parliament; and the latter had, a few times, delivered the opening statements in support of Government bills. 5 As regards cabinet affairs, the record was somewhat uneven. LAw AND CoNTMPoRARY PROBLEMS within each individual ministry, and especially his relationship to the (civilservice) State Secretary. Here, responses to the pertinent six-question segment of the Project Group questionnaire reveals identical practices in only three respects. All Parliamentary State Secretaries were entitled to information and access to the files pertinent to their assigned tasks; all regularly received information on all matters of political or basic significance; and-most significanly-all Parliamentary State Secretaries conducted their relations with their respective ministries exclusively through the conduit of the (civil-service) State Secretary. The Project Group further determined that none of the Parliamentary State Secretaries had been assigned a position that made his office an additional level in the ministry's hierarchy. However, in three ministries, they had been given operative tasks, and were entitled to issue directives (through channels) within the scope of these tasks. Other divergencies relate to the channelling of official papers to the minister from below. In one ministry, these had to go through the Parliamentary State Secretary; in three others, he routinely received copies. 2 7 The Project Group recommended that Parliamentary State Secretaries be appointed for all federal ministries; that they be placed in the minister's office so as not to constitute a new level in the ministry hierarchy, and that they be qualified, as before, to assume direct operational tasks at the specific direction of their respective ministers, but only through regular channels, i.e., through the (civil-service) State
Secretary. None of these changes required additional legislation. In addition, however, the Project Group also recommended that the Parliamentary State Secretaries be redesignated Ministers of State, and that their selection not be confined to members of Parliament. The former would underline the political nature of the office and possibly add weight to its representational qualities, especially on the inter. national level; the latter would enlarge the scope of political recruitment and at the same time mitigate against the danger of talent depletion in the parliamentary party of the government of the day.
The two recommendations last mentioned would require legislation, which has not as yet been sought. The other recommendations of the Project Group have gained ready acceptance by the Brandt Government. Parliamentary State Secretaries have been appointed for all cabinet positions; their rank initially included Professor Ralf Dahrendorf, the noted sociologist and political "idea man" of the minor coalition partner. This evidences a basic decision in favor of further strengthening the political Executive at the cabinet ministers' level through the expansion of the role of the Parliamentary State Secretaries. Furthermore, the Rules of Procedure of the Federal Government have been amended so as to make the Parliamentary State Secretary the regular representative (to the extent constitutionally possible) of his Minister before both Houses of Parliament and in the Cabinet, and to render him independent of the civil service State Secretary with respect to within-Ministry Tim BRowNLow CoMMnE administrative tasks (including the operative supervision of Divisions) specifically delegated to him by the Minister. 28 
II
POLITICAL PLANNING FOR THE SEVENTIES
A. The Frame of Reference
The Project Group had initially been assigned two tasks in addition to government reorganization and the strengthening of the political Executive. These were improvements in the governmental machinery of the Chancellor and in the functioning of the Cabinet. However, in due time, these latter two topics came to be regarded as so intimately interconnected that the Report treats both of them under the collective heading "Improvement of the Governmental Machinery of the Federal Chancellor and Government."
i. Constitutional Considerations
To some extent, this fusion of assigned topics was influenced by constitutional considerations. The mandate of the Project Group, it will be recalled, specifically excluded recommendations requiring amendments of the West German Basic Law, or Constitution, for their implementation. Thus, the balance struck between the various components of the political Executive by article 65 of the Basic Law had to be accepted as given for present purposes. Article 65 is to a large extent the legacy of Bismarck's unique combination of Prussian and Federal elements in the 1871 Constitution, with some accretions in later years 2 It contains three basic principles governing competence within the political Executive which appear to import separation-of-powers thinking into the realm of one of the classic component powers. The first is the Chancellor Principle: the Chancellor determines the directives of government policy. The second is the Department (Ressort) Principle: within the framework of these directives, each cabinet minister has individual authority and responsibility in the administration of his department. The third is the Cabinet Principle: differences of opinion between cabinet members (but not between the Chancellor and one or more cabinet members) are resolved by the cabinet, which consists of the Chancellor and the ministers.
The Chancellor's power to determine general governmental policy is augmented by what has been termed the substantive cabinet formation power of the Chancellorelect. The latter includes decisions as to the number of ministries and the delimita- LAw AND CONTEMPoRARY PROBLEMS tion of their functions, as well as the selection of incumbents. A necessary corollary of these powers, not spelled out in the Basic Law itself but generally recognized by accepted authorities, is the power to secure the dismissal of individual ministers after the process of cabinet formation has been completed.
Still, the department and cabinet principles are more than mere ornamental trappings of what has been referred to as a "Chancellor's Democracy." The cabinet principle is of special vitality, since virtually every important political action by the Executive is termed a Government action by the Basic Law, and hence requires a cabinet decision. There might be more doubt as to the value of the department principle; attempts by constitutional lawyers to endow it with justiciable constitutional protection have met with some levity by seasoned political observers. Nevertheless, it is quite clear that all three principles enunciated by article 65 of the Basic Law are constitutional principles; and that at least in theory, they can be enforced by constitutional adjudication which in West Germany extends to jurisdictional disputes between organs of government. Much more importantly, it is also generally recognized that while the working interrelationship of these three principles shifts from time to time and in response to political and personality factors, there is a general obligation of constitutional magnitude not to create additional imbalances through organizational devices 30 To sum up: the Project Group had no mandate to recommend changes of the Constitution, and thus necessarily had to shun all schemes that would permanently dislocate the precarious but nevertheless constitutionally ordained balance between the Chancellor, the individual cabinet ministers, and the Federal Cabinet as an aggregate political organ. This meant, as a practical matter, that the task of improving the efficiency of the Chancellors' Office could not be pursued independently of the objective of making the machinery of the cabinet more effective. (The Department Principle had already received special attention in the portions of the Report dealing with reorganization and, more particularly, parliamentary state secretaries and ministers of state.)
Intermediate-term Budget Planning
In addition to the above-discussed constitutional constraints, the Project Group was subject to the cabinet's directive that preexisting reform measures be taken into account. Chief among these was intermediate-term budget planning-a secular contribution of the Kiesinger-Brandt Government to the West German political system. Students of public administration will recall that in August, 1965, President Johnson had directed the extension of the Planning-Programming-Budgeting System to all federal departments and agencies. Almost exactly one year later, an astute man-'°See the consultations of Professors Klaus Stern and Heinrich Friauf, both of the University of Cologne, in 2 Fnssr REPORT 563, 607.
T-m BRowNLow COMMITTEE agement analyst could still confidently observe, with respect to West Germany: "Politically, any overt extension of programming or planning schemes is less feasible now than it has even been.",' ' West Germany was regarded as fully committed to the "Politics of Non-Planning," and even a leading expert study of budgetary processes, while recommending intermediate-term budget planning at the federal level, had carefully added that this would be for informative forecasting purposes only. It solemnly warned against any attempt to make forecasting the basis of control "by any means," and against any far-reaching subdivision of the data, "or else the market economy would be in danger." 32 Endangered, indeed, it was. Late in 1966, the holy cow developed lactation problems; and almost overnight, everything changed. West Germany's economic recession was reflected in the governmental sector by a budget crisis. Public disclosure of a monumental overestimate of revenues not only brought down the government of the day, but also gravely impaired confidence in the budgetary tools and methods then available and practised. The Kiesinger-Brandt Grand Coalition Government that took office on December i, 1966, was indeed not so much a product of coalition arithmetic as the political expression of a general realization that radical governmental reforms were called for. In a federal state saddled with the legacy of a paleo-liberal ideology with pretensions of constitutional anointment, such reforms could only be achieved by a government that commanded the requisite support for amending the Basic Law practically at will. While a coalition backed by over 90 per cent of Parliament was clearly recognized to be a serious deviation from the norm of responsible parliamentary government, this deviation was expressly accepted, on a temporary basis, as the only device suited to bring about the basic reforms now demanded by all concerned.
The Kiesinger-Brandt Government promptly secured a constitutional amendment designating macro-economic equilibrium as a goal of federal and state budget making, and authorizing Parliament to enact guidelines for anti-cyclical budget management as well as "budget planning for periods of several years." This express constitutional recognition of planning as a governmental task was accompanied by the Act of June 8, 1967, for the Support of Economic Stability and Growth. The latter lists four specific budget planning goals: price stability, high-level employment, foreign trade equilibrium, and economic growth. The Government is directed to elaborate and to lay before Parliament intermediate-term budget plans. These plans cover periods of five years, and are regularly adjusted in the light of subsequent insights and developments. Federal ministries are directed to maintain investment plans on a current ten-year basis 3 " H. ARNDr, Wasr Gar m: PoLITIcs op NoN-PLANNING 122 (1966 Budgetary estimates are still prepared by the various ministries and revised, as well as coordinated, by the Budget Division of the Ministry of Finance. Intermediateterm budget planning is also initiated by a special subdivision of that Ministry, and then channeled through a Cabinet Committee headed by the Chancellor and composed so as to exclude the "major consumers" of federal funds. Initially, this Committee included the Ministers of and for Finance, Economics, Federal Property, and Federal Questions. While the Cabinet Committee is responsible for the coordination of the intermediate-term budget planning process and for the elaboration of alternative planning proposals, the ultimate power of political decision rests with the whole cabinet as a constitutional organ.
In the past, cabinet decisions in this area have consisted of ceilings for individual ministries worked out primarily on the basis of ministry estimates, but also incorporating decisions as to magnitude and priorities based on more general considerations of economic policy (e.g., high-priority support of transport and research). In time, and as experience accumulates, it is expected that decisions of the latter type will become the central factor in intermediate-term federal budget planning. 4 The process of intermediate-term budget planning described above has now been extended to the states. A constitutional amendment of May 12, 1969, authorizes federal legislation establishing common guidelines for the federal and state governments for budgetary law, anticyclical budget management, and multiple-year budget planning. An Act of August 12, 1969, adopted just before the recess of Parliament precedent to the September elections, makes the adoption of intermediate-term budget planning mandatory on the state level as of January x, 1972, and establishes a mechanism for joint state-federal budget policy making. t ' These constitutional and legislative extensions of the intermediate-term budget planning system would appear to provide the federal government with an ideal panel of instruments for the economic and monetary policy guidance of a dynamic modern economy.
It is, perhaps, good to recall that on the eve of West Germany's constitutional crisis that triggered the developments here described, a senior official of the Bundesbank had pessimistically compared the federal administrative apparatus to a symphony orchestra which, while proficient in the classics and in the "popular operatic melodies" preferred by the Adenauer Government, was likely to reveal serious weaknesses when asked to perform modern compositions. Even a star conductor might legal discussion, K. STERN & P. MiUNCH, GESETZ ZUR F6RDERUNG DER STABILITXT UND DES NVACHSTUMS DER WnIrsCHAFr (1967) and the minutes of the annual meeting of German academic constitutional lawyers in Bochum on October 3, x968, with reports on dffentlicher Haushalt und lVirtschaft by Pro. Intermediate-term budget planning is the most completely developed instrument of planning at the federal government level. In its methodology and technique, it occupies a leading place in the Western world even if compared to the PPB System of the United States federal government 7 
B. Goals and Critical Inventory
The Project Group regarded its task of recommending improvements in the governmental machinery of the Chancellor and the Cabinet as tantamount to a mandate to develop organizational schemes for effective political planning by the Executive. It started with the assumption that only the service state is adequate to the needs of modern man in modern society, and that "the service state which actively shapes society .. . must increasingly develop a policy based on concepts derived from a comprehensive view of social, economic, and technological change, and thus able to constantly supply innovation impulses, i.e., impulses for new, consciously directed developments." ' 38 A few years ago, such a basic premise would have been rank heresy; today, it has become common property. The Project Group was even able to cite as authority a policy declaration by Chancellor Kiesinger on March ii, 1968.
But although the ideology of political planning had been received into conventional wisdom, government and administrative institutions had not fully responded to present-day requirements. The Project Group found that while on the whole, the West German system of government and administration was generally deemed to stand up to critical comparison with economic enterprises or with foreign political systems, it was quite widely regarded as unequal to the task of political planning as defined above. Critical voices referred to a basic style of pragmatic case-by-case reaction instead of the consistent pursuit of long-range policy; to the lack of adequate planning tools and methods in the Chancellor's Office, the Cabinet, and the ministries, especially as regards the basis of information; and to ambiguity and shortterm orientation of political goal decisions and value judgments of the Chancellor and the Cabinet. On a somewhat more technical level, there were complaints about the dual function of cabinet ministers, with department management encroaching upon political functions. The traditional bureaucratic apparatus of the ministries was felt to be unequal to its new tasks, prone to prefer quick compromise to the elaboration of political alternatives, and inclined to pursue its own goals or tradi- tional tasks. The isolated creation of planning sections in various ministries was criticized as leading to imbalance in the Cabinet, and to patchwork rather than comprehensive planning.
This wide array of criticism was sufficient to induce the Project Group to undertake its own inquiries into the most important phases of the political decision process within the federal government. These inquiries revealed, in its judgment, that the traditional system had some inherent limitations which were bound to increase with further governmental expansion and compartmentalization. The subdivision and compartmentalization of substantive responsibilities within the hierarchical organization scheme of ministries was found to have no less than four dysfunctional effects upon the intake and the evaluation of information. Since information intake was determined by subject-matter competence, the perspectives of lower organizational units were necessarily limited. Routinization of the intake process was conducive to blocking both the intake and the evaluation of decisive information. Information tended to be more complete where there was pressure by social groups or organized interests; hence there was the danger of an information disequilibrium within the organization. This danger was further enhanced, finally, by the dominance of individual information preferences, made possible through the lack of a uniform information system.
On a somewhat different level, an increase in the number of organizational units was likely to limit the interaction between leadership and the line, thus further enhancing the significance of the value preferences of individual line officials in the decisional process. Finally, there was a general lack of organizational units for the elaboration of long-range perspectives. Planning staffs presently in existence were plagued by limitations of substantive competency; lesser units were too hard-pressed by routine duties to make significant contributions to the process of long-range goal definition.
The Project Group found that some of these difficulties inherent in the hierarchical compartmentalization of ministries had been mitigated by the increasing use of inter-ministry committees? 9 Still, in its judgment, this committee device was unlikely to be a satisfactory tool for the collective shaping of a concept-oriented policy. The prevalent technique of assigning the chairmanship ((Federfihrung) to the ministry most directly concerned tended to favor competence-oriented bureaucratic thinking; and chairmen were likely to keep their committees as small as possible, thus minimizing conflicts of interests or potential conflict situations. Standing committees might be more useful, but in addition to the difficulties just mentioned, the limited powers of the participants militated against the development of innovative functions. 4°9 Probably the most devastatingly negative finding of the Project Group concerns the control of political decision making. Current mechanisms were mainly limited to controlling the administrative execution of the measures decided upon; this was true even as regards budget control. In the absence of sufficiently clear definitions of the goals to be achieved, there could be little if any control of the efficiency of actions in terms of purposes.
This searching critique of extant instruments for policy planning was to some extent counterbalanced by the conclusions derived from the foreign-country and West German State studies commissioned by the Project Group. These showed, in its judgment, that the problems found to exist in the West German federal government were also to be found, to a lesser or greater extent, in these other systems of government; that certain peculiarities were essentially the products of historical developments; and that all governments included in the survey were facing new tasks that required adaptations of the traditional systems of government. The most important finding in this regard deserves quoting in full:
The constitutional position of government institutions is only of minor significance in relation to existing inadequacies. Comparable deficiencies are found in the Presidential, Cabinet, and Chancellor systems. Therefore, none of the problems could be solved merely by, for instance, introducing the Presidential system in the Federal Republic. 
i. Policy Planning and Budget Planning
As already mentioned, West Germany has an intermediate-term budget planning system which compares favorably, in the opinion of the Project Group, to the PPB System at its current stage of development in the United States. Since reform proposals were to be integrated, so far as possible, into pre-existing reform programs, an obvious question was whether the intermediate-term budget planning system might serve as the nucleus for a general policy planning system. The Project Group considered this possibility at some length, and arrived at a negative conclusion.
In essence, the view prevailing would appear to have been that policy planning and budget planning are complementary but not coextensive; that both derive advantages from a dialectical relationship based on independence but interdependence; and that both would suffer from the fusion of budgetary and political planning processes. Budget planning took no account of nonmonetary capacities; it was geared to relatively short-term sequences (five years). An expansion of its functions would necessarily lead to the inclusion of the "largest consumer" ministries in the Cabinet Committee for intermediate-term budget planning. This would be highly undesirable. Furthermore, the preeminent position of the Finance and, to a lesser extent, the Economics Ministries in intermediate-term budget planning would not be extended to policy planning as such without strong resistance to the notion of an "inner cabinet" which was in derogation of the cabinet principle (article 65 of the Basic Law).
Another reform proposal called for the transfer of intermediate-term budget planning responsibilities from the Ministry of Finance to the Chancellor's Office. This proposal, and even a more modest variant which called for the transfer of Federfiihrung to the Chancellor's Office, did not find the Project Group's approval. In its judgment, the intermediate-term budget planning process was so intimately connected with the general process of estimate revision and consolidation that it could not be carried out effectively by any unit other than the Budget Division of the Ministry of Finance. The specialized knowledge of the latter would be impossible to duplicate elsewhere. On the other hand, the Project Group recommended that the intermediate-term budget planning memoranda of the various ministries be made available, as a matter of course, to the Chancellor's Office. This would increase the flow of information and eliminate duplication of efforts at the individual ministry level.
Expanding the Chancellor's Office
The Project Group noted that in recent years planning sections had been established in several federal ministries. While these had undoubtedly contributed to the rise of "problem consciousness" in the bureaucracy, their effectiveness had suffered from the organizational polarity between staff and line. The planning sections did not have independent information networks; and the line divisions and subdivisions could not be depended upon to supply the information required. Furthermore, privileged access to the political executive by units without line responsibilities gave rise to frictions.
The planning mechanism of the Chancellor's Office, on the other hand, was regarded as more promising. This is not discussed in detail in the First Report, but some pertinent information has become available recently. 42 Early in 1967, the Kiesinger-Brandt Government created a Planning Staff in the Chancellor's Office. This staff was headed by a civil servant of Division Chief (Ministerialdirektor) rank; but its personnel included non-career civil service academic and other experts employed on a contractual basis. Furthermore, the Planning Staff had an advisory council composed of seven professors of various disciplines at German universities; and it had authority to contract for outside policy research and advice. A textbook illustration of the workings of this, in Prussian-German terms, fairly revolutionary planning organism, is the government reorganization project here described. 'Bckenf~rde, supra note 9, at 187-91, goes so far as to assert the unconstitutionality of the establishment of a political planning staff in the Chancellor's Office. We are reminded of Heinz Wagner's remark that the West German academic constitutional lawyer receives his journeyman's certificate
The Project Group recommended that the policy planning functions of the Chancellor's Office be substantially expanded. It also recommended that these functions be directed by a close associate of the Federal Chancellor of the day who had ready access to the latter, and whose position in the hierarchy of the political Executive was such that he would be accepted as an equal by the cabinet ministers. As for the organization of individual policy planning projects, within-government task forces were deemed most promising. Such task forces were to be composed of members of the ministries concerned and the Chancellor's Office, under the direction of the latter. The federal ministries had the highest level of information in their respective sectors; and "without the intake of this information, but also without knowledge of the sectoral balance of competing social interests achieved by the various ministries, uniform political planning on the Cabinet or Chancellor's level would hardly be possible." ' The Brandt Government appears to have accepted these recommendations. For the first time in West Germany, the Chancellor's Office is headed by a cabinet minister. Personnel changes within this office seem to have been particularly rigorous, with apparently full utilization of the power to dismiss political civil servants, and some transfers of career civil servants as well. The current budget authorizes 8o new positions in the Chancellor's Office, bringing its total personnel to over 300. The Planning Staff, which is now headed by a professor of economics in his middle thirties, has been enlarged in size. Its members participate in top-level policy conferences within the various ministries. There is a budget item for the development of systems analysis in the Chancellor's Office 5 On the other hand, this massive increase of the powers of the Chancellor's Office (and, hence, of the Chancellor and his "personal" cabinet minister) has given rise to some resistance. The new Minister of Defense, in particular, is reported to have demanded a binding delimitation, in writing, of the functions of the Minister in charge of the Chancellor's Office; and one of his first acts has been the establishment of a Policy Planning Staff in the Ministry of Defense. It is perhaps significant to note that this latter staff was organized by a well-known, American-educated strategy commenator on temporary six-month leave from the leading West German weekly paper. 
LAW AND CONTEPORARY PROBLEMS D. Towards New Departures in Planning Organization
The Project Group did not regard its recommendations for the expansion of the planning facilities in the Chancellor's Office as a substitute for a more basic restructuring of the political planning process. The expansion recommended would be useful primarily for testing, experimentation, and personnel training purposes; it would not obviate the need for a comprehensive political goal-planning machinery.
In view of its limited mandate, the Project Group did not consider mechanisms such as an Inner Cabinet, which required constitutional amendments for their implementation. Instead, it developed three alternative organizational prototypes against the background of article 65 of the Basic Law, which, as discussed above, bars the creation of a functional disequilibrium between the Chancellor, Cabinet, and Department principles therein laid downy All three models call for a permanent central Task Force or Working Group for Political Planning. This agency is to be headed by an official of the Chancellor's Office whose position is such as to assure close contact with the Chancellor and the cabinet ministers. The other members of the Task Force are to be the planning officials of the various ministries. Their designation is to depend, from case to case, upon the task at hand.
Political goal decisions are, of course, reserved to the Chancellor and the Cabinet. Program planning decisions, on the other hand, are to be made in the ministries. Each ministry is to have a Planning Board directly subject to the Minister and the State Secretary, but the planning process is to be largely the work of ad hoc task forces at the Division level. These task forces are to include at least one member without line responsibilities, who will serve as his division's representative on the ministry's Planning Board.
As regards personnel, the Project Group deemed political confidence and innovative potential to be of prime importance. It therefore recommended that especially in the higher positions, public servants be assigned planning positions on a nonpermanent basis; and that care be taken, on the Chancellor and Cabinet level, to include officials from all ministries. Significantly, it also recommended that efforts be made to attract experienced personnel from private industry and the universitiespresumably on a short-term basis.
The three alternative prototypes for the central Task Force for Political Planning are, in the main, reflections of different concepts of the optimal balance between the Chancellor, Cabinet, and Department principles governing the organization of the political Executive pursuant to article 65 of the Basic Law. Model I emphasizes the Cabinet principle. The Task Force receives its impulses from its members as instructed by their respective superiors, i.e., the Chancellor and the various Ministers. Draft political programs are submitted to the Cabinet for discussion and general approval, and then routed to the various ministries with instruction to develop 1 T See p. 637 supra.
TBE BRowNLow CommitTE implementation plans. These are checked by the Task Force for compliance with basic policy decisions and for optimal coordination, and submitted by it to the Cabinet for final approval. This latter also serves as the basis for intermediate-term budget planning.
Model II is based on the predominance of the Chancellor principle. It contemplates the establishment of a well-staffed Planning Division in the Chancellor's Office. Planning impulses are transmitted to it by the Chancellor, acting either on his own initiative or in response to suggestions by the Cabinet or individual ministers. Draft political programs received by the Cabinet for initial discussion are thus the product of the Chancellor's Office as instructed by the Chancellor. The Task Force becomes operative only at the penultimate stage of checking and coordinating individual Ministry implementation plans for final approval by the Cabinet. Again, this latter serves as the basis for intermediate-term budget planning.
Model III is a combination of the Chancellor and Cabinet principles. It generally corresponds to Model I, with the difference that both the Chancellor and the Cabinet can give instructions for the initial planning phase to the Task Force, and that the latter has a policy planning staff that corresponds in size to that contemplated by Model II but is organizationally independent of the Chancellor's Office.
At the present writing, the Brandt Government does not appear to have decided in favor of one or the other of these three prototypes. However, the enhanced position of the Chancellor's Office suggests a built-in bias in favor of Model II. There would seem to be some political as well as constitutional objections to this model, which are not entirely dispelled by the First Report of the Project Group and its supporting consultations. 48 A search for a "non-political" alternative, such as a Planning Office headed by the (large ceremonial) federal President, 4 9 seems somewhat quaint. Still, the current West German Federal Government, which has achieved so much by way of government reform in so little time, is not likely to expose itself needlessly to major constitutional criticism when developing its longrange political planning mechanism. While the three organizational prototypes suggested by the Project Group will undoubtedly have some impact, none of them seems currently destined for formal adoption.
HI
Tim UsEs op ComPAxrnvE ANALYSIS Louis Brownlow, it will be recalled, found it "impossible to get any Presidential funds for study abroad." 5 The West German Project Group, on the other hand, was quite unencumbered by parochial purse strings. It commissioned no less than 's See note 30 supra and, for the constitutional problems arising from the separation of powers doctrine, the consultation of Professor Friauf, 2 Fn nr Ras'orr 607. ' This was envisaged by K~ble, Wider die Expertokratie, DiE WELT, November 8, 1969, Geistige Welt section, at i (air mail edition).
go See p. 626 supra and note 3 thereat.
LAw AND CoNTF.AooRP Y PROBLEMS seven country studies, two of which deal with the United States and were undertaken there. These studies are reproduced in full in the Appendix of the Report, and their findings are summarized in a special section of the Report itself 51 Repeated references, to be discussed further below, indicate a pervasive awareness of foreign institutions and practices. In the following, an attempt will be made to gauge the significance of these foreign studies, and of the comparative insights based on them, for the work of the Project Group. By focusing on the present author's report on the United States, it is hoped to obtain some insights which might be of interest to American students of government organization. Furthermore, an analysis of "comparative government at work" might furnish some more general insights as to the practical utility of that discipline.
A. "The Constitutional Position and Government Machinery of the President of the United States": Seven Questions and Answers
The foreign country studies are based on a uniform set of seven questions drafted by the Project Group, in some instances augmented by subsequent inquiries on specific points. The seven questions concern (i) the real position of the Chief of Government in the governmental system, especially as regards establishing and enforcing uniform governmental policy; (2) his major instruments for executive leadership, including machinery for policy planning and supervision; (3) the Chief of Government's information system, including the reporting methods of the ministries (departments) as well as information derived from other sources; (4) the real division of power at the summit of the governmental system, especially problems of coordination and methods for their solution; (5) permanent representatives of the Chief of Government, and their competences; (6) parliamentary state secretaries, ministers of state, or ministers without portfolio, and their relations with the regular departments and the bureaucracy; and finally (7) the deficiencies of the present system and efforts at reform. In addition to these standard inquiries, the Project Group also requested information from the present author on problems of coordination between the President's political staff and the federal bureaucracy, and on the current status of ,the PPB System.
The standard inquiries are dearly inspired by the West German system of government and by the mandate of the Project Group to recommend improvements not requiring constitutional amendment. They are therefore more pertinent to parliamentary government than to a presidential system. Nevertheless, the Bureau of the Budget was mentioned by way of illustration in question 2; there were two country studies on the United States which together take up almost one-third of the space allotted to foreign materials; and the specific inquiries just mentioned indicate a lively interest in the practical workings of the American system. n 2 Fhsr RPorT 1-265; I id. at 248-68.
Tim BRowNLow CoMMInrEE
There is hardly any need here to set forth in detail those portions of our study that are descriptive of the formal constitutional system of the United States. Starting with Professor Hermens' felicitous description of the President as "combining the functions of the British Queen and Prime Minister, and absorbing, in his second capacity, the constitutional powers of the entire British cabinet," ' 2 it is pointed out that the constitutional problems posed by article 65 of the Basic Law 5 3 simply do not exist in the United States. The real constitutional problem is coordination between the President and Congress, not coordination within the Executive. The limitations imposed upon Executive leadership by the separation of executive and legislative powers is illustrated by fairly detailed references to government reorganization, the appointment power, legislation and budgetary matters, and control over independent regulatory commissions. Not much time is spent on the problems referred to in questions 5 and 6, relating to permanent representatives of the President and executive representation in Congress; the personalized unitary executive principle inhibits the former and the incompatibility rule obstructs the latter. Nevertheless, it is pointed out that in recent years, there has been an amazing extension, both by statute and by executive order, of the functions of the Vice President-a development that has since continued. 5 V 4 Furthermore, mention is made that the constitutional prohibition of membership in Congress by persons "holding any office under the United States" has not prevented the occasional use of Senators and Congressmen on diplomatic missions, nor even the formal codification of that practice in the United Nations Participation Act of 1945. ' Like so many other things, it is observed, such practices and even institutional mechanisms are entirely dependent upon their political and practical attractiveness for the current incumbent of the White House. This reflects the cardinal conclusion of the study, made in the context of information networks (question 2) but " F. H_ mENS, TiE REPRESENTATIVE REPUBLIC 464 (1958) . LAw AN Co TuoRARY PROBLEMS also applicable to other questions, including coordination (question 4). The authority "to require the opinion, in writing, of the principal officer in each of the executive departments," conferred upon the President by article II, section 2, of the Constitution, it is stated, has apparently never been seriously considered, in the United States, as an institutionalization of informatory and advisory authority. Quite the contrary, the prevailing view appears to be that a statutory channelling of the President's sources of information would be unconstitutional. The view expressed in (West Germany) that political advice to the government is a public function and hence is subject to limitations imposed by constitutional law, appears strange to American constitutional thought. Thus, every President informs himself from whatever source and by whatever procedures he deems appropriate.5 0 This passage was to find its way into the report of the Project Group. 1 7 Just as there is little purpose to be served by repeating here our observations on the formal constitutional position of the American federal executive, there is almost equally small need for a repetition of the rather extensive descriptions of Presidential information networks and coordination mechanisms. To a large extent, these are based on quite familiar publications and on a few interviews conducted within the academic and research communities; contributors to the present symposium are prominently represented under both headings. 5 8 On the purely descriptive level, there is hardly any claim of originality-except, perhaps, for the discovery that entries under "Management Consultants" in the Washington yellow pages yield a good bit of otherwise quite elusive information about federal policy contract research, including the gem, in at least one advertisement, "Governments Only."
Evaluation of American institutions and practices with a view to their suitability to West German conditions is likely to be of more interest here. The Project Group had not, in terms, called for such an evaluation by its consultants in charge of country studies. However, it quite understandably expressed an interest in information as to the defects of foreign systems in actual experience, as indicated especially by question 7 (deficiencies of the present system and efforts at reform). After all, it is greatly preferable, for governments as well, to learn from the failures of others.
This frame of reference necessarily gives our recommendations and conclusions a somewhat negative bias. It is hoped, however, that what was said in that connection, and what will be repeated below, will not be taken as implying any personal dissatisfaction with an exceptionally generous and pleasant host country. The American system of government appears to have two built-in dysfunctional elements of constitutional magnitude. First, the President has only limited, and frequently insufficient, means for the legislative and budgetary implementation of his program. Secondly-and somewhat paradoxically-his responsibilities within the executive department, encompassing the totality of the functions of Queen, prime minister, and cabinet, are dangerously dose to requiring superhuman talents and energy.
It is believed that these structural weaknesses are not outweighed by the advantages of a uniform personalized executive with stable tenure for a period of years. In any event, the very history of government reorganization on the federal level is strong evidence that there are serious and persistent problems of government efficiency in a presidential system. It was concluded, therefore, that the adoption of such a system would not, by itself, offer substantial advantages to a country with a functioning system of responsible cabinet government. This conclusion is again echoed in the Project Group report. It seems to receive added weight from the amazingly swift and comprehensive implementation of the recommendations of that report, especially if contrasted with the markedly different experiences of the Brownlow Committee."
On the other hand, the United States has had, for some time, the most vital and productive economic system in the world. Furthermore, its social system, while not quite as open and egalitarian as sometimes claimed, is still in marked contrast to West Germany's "two societies," or "halbierte Gesellschaft" so eloquently described and decried by Professor Dahrendorf.' It seems reasonable to assume that the exceptionally high degree of receptivity and adaptability of the American federal executive is, in good measure, causally interrelated with the dynamism of the American economy and the openness of American society. If this assumption is accepted, the three phenomena of American federal government singled out as particularly startling to orderly minds trained in the German civil service tradition are highly likely to be prized assets rather than curious liabilities. These are (i) the massive uncertainties and manifest neglect of organizational constitutional law; (2) the heterogeneous origins, short tenures, and hence, seemingly somewhat amateur character of the top ranks of the federal political executive; and (3) the inclination to farm out to non-governmental organisms, on a contract basis, the formulation of federal public policy. The neglect of organizational constitutional law in the United States is, prima facie, nothing short of scandalous. Again and again in interviews and conversations with knowledgable persons in and out of government, we heard the complaint that "nobody teaches you how the government is run." Standard books of instruction on constitutional law used at American law schools, even if called "Cases and Materials," proved to be literally without the slightest guidance for our study. As Professor William W. Van Alstyne demonstrated by a postcard poll of teachers of constitutional law at American universities, this neglect of the subject is rather firmly rooted in lack of basic knowledge.
1 Monographic legal literature on organizational constitutional law is almost totally lacking.
2
It might be contended that this neglect is merely the result of a division of labor, traditional at least since the epic Burgess-Dwight confrontation at Columbia University,'s between litigation-oriented law schools and institution-oriented departments of political science, and that, in any event, the rather remarkable expansion of the concept of justiciability in recent years64 is likely to kindle the interest of professional lawyers in constitutional questions not previously capable of judicial resolution. However, this would presuppose, at least until the total eclipse of the political-questions doctrine and the disappearance of all obstacles to justiciability grounded on the cases-and-controversies doctrine and on standing, that political scientists are carrying on the traditions of Burgess, Willoughby, and, perhaps, Corwin.
65
"lLetter to the Editor, N.Y. Times, Apr. 8, z965, at 38, col 3 (Late City Edition): 'In a mail poll I submitted [four] questions ... based on the Twelfth Amendment to the Constitution, to all professors currently teaching constitutional law in American law schools. Each was asked to respond impromptu, without looking up the answers in advance.
"Ninety-six responses to each of the four questions were received. Over-all, 70 per cent of the answers submitted were technically incorrect. Specifically, 62 per cent, 82 per cent, 66 per cent and 69 per cent of the answers submitted to the first through the fourth question, respectively, were incorrect."
" By way of contrast, see Professor Dagtoglou's Comment, [I969] PuB. L. lox-III, which reviews over 5o West German monographs on constitutional law published in x968. Ci. his Comment, [597o] id. at 317-29, which lists a somewhat lesser number for 1969. Manifestly, that has not been the case. We might speculate on the causes, and especially on the relative weight to be attributed to the scramble for a slice in the lucrative market made up by an estimated one million captive buyers per annum of assigned textbooks on American Government; the two-step process of professional legal education which stamps much of political science instruction as undergraduate and "pre-legal" (perversely adding incentive to the emulation of law teaching at a "lower" academic level); and the general decline of public law as a prestigious discipline in increasingly behavior-oriented political science departments. 66 On purely intellectual grounds, the reason suggested last seems to be the only one intrinsically worthy of respect. Still, it is acceptable only to the extent that the behavioral approach faithfully reflects the reality of organizational constitutional law in the United States.
This depends, quite simply, on whether American organizational constitutional law is dominated by political behavior or governed by constitutional convention. The answer is not necessarily foreclosed by the predilection of common-law trained minds for judicially enforceable rights; the British constitution and its overseas transplants illustrate that a common law system is indeed eminently capable of generating the opinio necessitatis iuris which distinguishes constitutional convention from politically convenient custom. 6 " However, it is quite useless to pursue this question further with regard to the United States. Here, political behavior not subject to judicial sanction is manifestly treated as free from legal restraint. The prevalence of the "bad man" theory of the law 6 " on the constitutional level even extends to the interpretation of constitutional provisions that are not, or not as yet, subject to judicial scrutiny.
To mention some examples: When testifying before the Jackson Committee, Governor Nelson Rockefeller asserted that the Vice President was a member of the Legislative department by virtue of his constitutional position as president of the Senate, and could therefore not be delegated executive functions in view of the " As to the decline of public law as a prestigious discipline, see Somit & Tanenhaus, Trends in American Political Science: Some A4nalytical Notes, 57 Am. PoL. Sex. Rav. 933, 940-41 with tables IV-VI (1963) . Schubert, Behavioral Research in Public Law, 57 Am. POL. Ses. Rav. 433, 445 (I963), speaks of "the long period during which public law was an exotic bayou, cut off from the mainstream of theoretical and methodological advances in political science." Whether or not behaviorism has come to the rescue as there predicted is immaterial for present purposes, since judicial behaviorism comes rather close to being the exact antidote to any threat of the revival of interest in organizational constitutional law on the part of political scientists. LAW Aim Co T-ooRARgY PROBLEMS incompatibility rule. 0 9 (The real reason for the sparing use of the Vice President in the Executive department is not this quaint construction of the vice presidency as a Legislative estate with an Executive remainder, but rather the fact that the President has no control over the Vice President's term of office. 70 ) The constitutional locus of the reorganization power is largely unsettled. The prevalent practice under the Reorganization Acts of executive reorganization by presidential plan subject to congressional veto is open to grave constitutional objections. The "congressional veto" was, in fact, deemed unconstitutional by President Roosevelt.rl
The current Reorganization Act, in keeping with the somewhat wavering tradition established by the Reorganization Act of 1939, requires an act of Congress for the creation, abolition, or complete merger of government departments. Their principal officers are, collectively, a constitutional organ by virtue of the Twenty-fifth Amendment; and their appointments are subject to approval by the Senate. Yet, nothing seems to prevent the President from conferring personal cabinet rank, without the necessity of Senate approval, on members of the White House staff. 72 More recent examples would include the assertion of a presidential prerogative in the appointment of Supreme Court justices that is clearly contrary to historical precedent. 7 3 At the other extreme, we find a veto message described as containing "What is centrally at issue in this nomination is the constitutional responsibility of the President to appoint members of the Court--and whether this responsibility can be frustrated by those who wish to substitute their own philosophy or their own subjective judgment for that of the one person entrusted by the Constitution with the power of appointment . . . "[U]nder the Constitution it is the duty of the President to appoint and of the Senate to advise and consent. But if the Senate attempts to substitute its judgment as to who should be appointed, the traditional constitutional balance is in jeopardy and the duty of the President under the Constitution impaired." The assertion that the President is "the one person entrusted by the Constitution with the power of appointment" (emphasis supplied) is contrary to the wording of the Constitution, which provides, in article 2, § 2, t 2, that the President "shall nominate, and by and with the advice and consent of the Senate, shall appoint . . . judges of the supreme court. .. ." (emphasis supplied). The letter quoted above is said to be in large part the work of Charles Colson, the President's legal adviser, who has been quoted as saying, "The legal brief we prepared on this used the word 'nominate' all the way through, but it came out 'appoint' in the letter." NEwswEEx, April 13, 197o, at x 5 . Surely, state papers deserve more discriminating attention. Quite apart from this, however, the cardinal contention that the Senate may not substitute its own philosophy or its own subjective judgment for that of the President in Tim BRowNLow Commirr a "political-science lecture on Presidential prerogatives" in point as if there could be the slightest doubt about his legal entitlement to veto federal enactments at will 7 4
Personal Mobility of the Political Executive
American observers are likely to be troubled more by the current scholarly neglect of organizational constitutional law than by its actual state. They would tend to regard massive ambiguity and uncertainty in this area as, on balance, a positive factor, since the absence of clear rules prevents the ossification of traditional structures by constitutional mandate. However, they are likely to be somewhat less complacent about the selection and tenure of the political Executive below cabinet level. There are roughly 125 government officials in the ranks of Secretary to Assistant Secretary, and in corresponding positions with different nomenclatures. A Secretary can be expected to have a tenure of about three years; the average tenure of Assistant Secretaries, on the other hand, is likely to be around two years. It is generally estimated that the first year in office is largely spent on what might be called on-the-job training 7 5 Small wonder, then, that in i96o, the Senate at the request of the Jackson Committee on National Policy Machinery adopted a resolution expressing the sense of the Senate that individuals appointed to administrative and policymaking posts should be willing to serve for a period long enough to permit them to contribute effectively in their assigned tasks .... 76 As the Brookings studies have shown, the record is not quite so bleak. The average public service record of the political executive at the time of initial subcabinet level appointment is five years; and there is a substantial flow of appointments from within political and professional civil service ranks of the various departments. On the other hand, the recruiting process is hardly likely to inspire confidence in the professional soundness of the appointments made. The appointment of a specially qualified Assistant Secretary pursuant to the recommendation of an equally qualified Secretary might not be a mere chance event, but it is plainly rather exceptional 7 7 The disadvantages of this top-level spoils system with payoffs in social prestige or public service satisfaction are substantial. Besides the obvious drawbacks of amateur administration as such, there is above all the lack of confidence of the top levels of LAw AND CoNTEMoRARY PROBLEMS the professional civil service in departmental leadership, and a consequent strengthening of the Bureau-Congress-clients triangle which obstructs the implementation of presidential policy. 7 On the other hand, it is difficult to envisage a system that is more conducive to the rapid exchange of ideas and information between government, industry, and the academic community.
Government Policy Formulation by Research Contract
The Executive Office of the President owes its existence to the recommendations of the Brownlow Committee; the PPB System is a creation of the RAND Corporation. These two standard examples serve to demonstrate the significance of con--tract research for the formulation of public policy in the United States. However, they may be likened to the tips of otherwise rather unexplored icebergs. "Hard" information about federal contract research on government policy, as contradistinguished from science and technology, 79 is not so readily obtainable.
We know that the sixteen Contract Research Centers of the Defense Department at one time employed a total of 346 social scientists (enough to staff the departments of economics, political science, and sociology of at least three universities), and that the Department spent about $30 million a year on policy research contracts 80 This figure is in marked contrast to the $5 million budget of the Bureau of Intelligence and Research in the State Department 8 l Critics have called attention to the possibility of conflict between the policy planning operations of the State and Defense Departments, to the "hawkish" bias of the latter's principal consultants, and to errors in judgment in the formulation of projects and the choice of contractors. The classic example of the latter is the 'Tax Americana" project, which charged the Douglas Aircraft Corporation with the task of projecting the world political situation in i 9 8 5 P 2 Seemingly, a somewhat more short-range analysis of the economic future of Douglas Aircraft would have been more appropriate.
It should be recalled, however, that we are dealing with a subject that is discreet but not discrete. Federal contract research on policy questions is pervasive but not centralized; and failures and conflicts, being more newsworthy, have greater surfacing power. The advantages of seeking guidance for decisions involving federal public policy by contract research seem obvious. These offer almost unlimited flexibility in the choice of informants; ready access to the most current levels of insight of the academic and research communities; and savings, both in funds and in maneuverability, by the avoidance of the alternative solution of creating ad hoc bureaucracies for policy problems as they arise.
On the other hand, a traditional view of responsible government would require that public policy be formulated by politically and legally accountable officials and public servants. While such ultimate responsibility is not necessarily waived by the contractual procurement of policy ideas and programs, there seems little doubt that this practice does, in fact, shift public decisions to a non-or pre-public sphere. That is especially the case where the progress of the study commissioned has already led to a crystallizing of informed opinion, or where as yet unresearched possibilities are obscured by carefully elaborated alternative recommendations.
Summary: State and Society in the United States and West Germany
Our conclusion was that the lack of clarity in organizational constitutional law, the remarkably high mobility of a heterogeneous political executive, and the extensive use of contract research were phenomena of a political system that did not recognize a significant distinction between "state" and "society." As already mentioned, these factors were deemed crucial for a highly receptive and adaptable political leadership system, and at the same time causally interconnected with an open society and a vital economy.
Implicitly accepting Professor Dahrendorf's trenchant critique of West Germany as a "halbierte Gesellschaft" managed by a law-trained "service class" quite unreceptive to the needs and aspirations of the "lower" half of the population, 3 we posed the question whether a radical reduction of the influence of the German service class was not in order. This could be achieved, it was suggested, by a substantial increase in the number of political officials and, possibly, the massive use of contract research on policy questions.
Such a course of action would be likely to decrease the significance of the Rule of Law in organizational constitutional law. Indeed, greater flexibility in this area might even be the pre-condition for the creative activity of a broad and dynamic political leadership group co-opted by constant interchange with the universities and the economy. But would West German society still respect a State that had so drastically opened itself to the people?
A somewhat different question was whether the added costs of such drastic reforms were worthwhile. As one of the two super-powers in a still basically bipolar world, the United States necessarily had to aspire to a position of leadership in all fields of significance. States with more modest means simply could not attempt to operate on the same scale.
This was not to say, we concluded, that the American example was, but for some technical details, only of anecdotal or antidotal interest for West German government and administrative reformers. The point was, rather, to draw attention to the possible consequences of the reception of those constitutional and administrative institutions of the United States which were substantially shaped by the American social system and a specific "American way of life." There will be occasion to return to these remarks further below 8 4
B. Foreign Materials in the Report
As already indicated, several references to foreign systems of government found their way into the Project Group Report. In the following, these references will be mentioned as they occur. It is hoped that this will afford some insights into the practical value of comparative government which might outweigh the tedium of recital by rote.
The first part of the Report, dealing with the delimitation of the spheres of competence of the federal ministries, contains about half a dozen such references. At the outset, it is pointed out that here, foreign experiences were found to be helpful only as to some details. These latter would appear to include the following: First, on the issue of special-purpose ministries, the French experience with its tendency toward the "technocratization" of political leadership is invoked to buttress a negative recommendation. Second, the rejection of the "optimal" small group figure of seven or nine as a criterion of cabinet size is reinforced by reference to British and French experience, although "in view of differences in constitutional structure, such comparisons with foreign countries ... do not afford an even approximately reliable standard." This is followed by a rejection of the Inner Cabinet device as not only "Technocratic leadership depends on the French educational system and on the general structure of careers. We could not early copy French administrative or managerial instiutions, even if we should want to, because we live in a different society with a different culture. That is only saying, of course, what is often said by those who argue that we need to reform our own educational and recruitment systems if we are to modernize Britain. Even this, however, would not necessarily give us anything like the French technocracy. British technocrats would not automatically develop the same sense of responsibility that flows from the French notion of the positive state. One cannot so easily acquire a tradition that has been built up over centuries. We are back at the starting point. What practical lesson can one in fact learn from comparative studies?" For some tentative answers to that question, see p. 663 infra.
Tim BitowNtow CommiFE beyond the mandate of the Project Group because it would require constitutional amendment, but also as reportedly unsuitable for German constitutional life.
Third, the creation of a Ministry for Coordination was not recommended because domestic and foreign experience showed the futility of coordination especially of fundamental views on the same level. Fourth, on the positive side, cabinet status for the Post Office was justified, inter alia, by similar status in other countries. Finally, in reiteration of previous comments on coordination between equals, British as well as West German experience is invoked in support of the proposition that a minister without portfolio might be more effectively used for primary political tasks than as a coordinator at the cabinet level, as he was hardly likely to be successful in the latter task. s5 The section on parliamentary state secretaries, ministers of state, and ministers without portfolio apparently does not contain a single mention of foreign materials. On the other hand, some key references thereto are to be found in the third and last part of the report, relating to the improvement of the machinery of the Federal Chancellor and Government. The conclusions drawn from the foreign country and West German state studies are summarized as follows:
The problems found to exist in the machinery of the [West German] federal government are to be encountered, to a lesser or greater extent, in all foreign countries covered by this inquiry. They are equally present in the government machinery of the [West German] states.
Certain peculiarities are essentially the products of historical developments. The constitutional position of government institutions is only of minor significance in relation to existing inadequacies. Comparable deficiencies are found in the Presidential, Cabinet, and Chancellor systems. Therefore, none of the problems could be solved merely by, for instance, introducing the Presidential system in the Federal Republic.
All of these systems of government have, in addition to conventional tasks, met with new problems that make it necessary to further develop the traditional system. There also is a reference to the PPB System which is found to be less effective than the West German system of intermediate-term budget planning; and to British thought on the reduction of cabinet size, the French Planning Office, and the Swedish system of executive government (the latter had not been the subject of a special study 87 ).
By far the most detailed and frequent mentions of foreign materials are to be found in the two appendices to Part III of the Report. The first, which is a methodological survey entitled "Basic Remarks on the Process of Political Decision," contains the following observation:
The organization of professional advice in the governmental system requires detailed studies, which the Project Group has only been able to initiate in the few 'lid. at 19o.
117Id. at 192, 205.
LAW AND CONTEMPORARY PROBLEMS months of its activities. Here, it will be especially necessary to have recourse to the manifold experiences in France, England, and the United States, in order to utilize further sources for the critical evaluation of our own system 8 8
The Project Group then singled out for special mention some methods of political planning developed in recent years in the United States. Here, it was able to rely on a particularly thorough report on "Political Planning," prepared for the Project Group under the direction of Professor Obernd~rfer. The planning techniques referred to include the Delphi Method, systems analysis, cost-benefit analysis, relevance procedure, operations research, PPBS, network planning, and electronic data processing. Discussion is mainly descriptive, but in connection with PPBS, it is stated:
In view of political and constitutional conditions that differ from those of the United States, and the (in some respects) already further developed budgetary process of the Federal Republic, the PPBS cannot simply be adopted by German administration. Nevertheless, the focal points of the system ... are of significance for German planning processes as well. 89 The second appendix to Part III of the Report contains summaries, by the Project Group, of the studies on Great Britain, the United States, France, Italy, Austria, Switzerland, and the West German states. Except for these latter, all references, of course, are to foreign institutions. Nevertheless, occasional comparisons with West German conditions, and especially selections of subjects for further study, supply some evidence as to the practical value of the comparative approach in the judgment of the Project Group.
There are two such references to Great Britain, both of them of the former variant. First, British opinion as to the ineffectiveness of a twenty-member cabinet as a working group for the development of policy guidelines is related to a similar judgment prevailing in West Germany. Secondly, and more significantly, the process of information circulation within the political system is described as working "much better" in Great Britain than it does in West Germany. This is traced to the central organization of public administration. There are also some remarks, not expressly comparative, as to the lack of a need for legal norms on coordination of government activities. Such rules have not been necessary in the past, in the judgment of the Project Group, in view of the prevalence of a basic political and social attitude characterized by a desire to cooperate and a willingness to compromise. Furthermore, attention is called to the inhibitions of British civil servants against 8 1d. at 238-39.
89 Id. at 240-245. The Obernd5rfer study, entitled "Political Planning," will be found in 2 id. at 313-459. More recently, a higher civil servant has expressed the opinion that while West Germany has an exemplary legal framework for fiscal planning, political activity, which is said to be rooted in English mentalityY° It seems reasonable to see some traces of implied self-criticism in this passage.
With respect to the United States, there is litde attempt at comparison, save for a reference to the obvious difference between the presidential system and the unique combination of the Chancellor, Cabinet, and Department systems in West Germany in article 65 of the Basic Law. 9 " However, no less than three areas are singled out for further study. First, the Project Group notes a trend toward the evolution of the Executive Office of the President, and more particularly of the White House staff, into a de facto presidential cabinet with a position superior to that of the federal cabinet. Its interest in additional research of this development is probably traceable to apprehensions about the constitutional implications of the creation of a planning staff in the Chancellor's Office 2 Secondly, the Project Group expresses interest in the non-fiscal activities of the Bureau of the Budget, especially as regards planning, coordination, direction, and control of government activity. Finally, it singles out for detailed future attention what is termed the "expansion of planning horizons" through the use of presidential advisory committees and of contract research, especially to the extent that the latter "impinges upon political goal planning and has for this reason met with special scepticism."" 3 The French system of government is described in somewhat greater detail in the Report than is the American, but interest in it seems substantially more limited. The Project Group is understandably interested in the working of the Commissariat Gen&al du Plan, and expresses an intention to seek more information both as to the type of plan elaborated (ie., whether it is unilinear or alternative), and as to the planning methods and techniques employed by the French General Planning Commission, with a view to determining their suitability for West Germany. Other than that, it merely notes that the extensive employment of special staffs by French cabinet ministers has kept the category of political public servants relatively small as compared to West Germany 4 Interest in Italy is minimal:
In judging the capacity of the system for political planning, the short tenures in office of the governments will have to be considered. This circumstance hardly permits comparisons with the Federal Republic, especially as regards political goal definitionP 5
A similar lack of interest is manifested in Austria, because the unanimity rule for cabinet decisions, as contrasted with the vital position of the Chancellor under°0 or Id. at 262.
